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RECENT CASES 

Admiralty — Affreightment Contracts — Incomplete Voyage. — Na- 
tional Steam Navigation Co. v. International Paper Co. (March 13, 
1917) C. C. A. (2D. Or.) Oct. Term, 1916, No. 204. — The respondent 
entered into an agreement with the libellant to ship paper to Greece on 
the latter's steamer and to prepay the freight in New York. The 
respondent having filled out the bills of lading, delivered them to the 
libellant for its signature. The ship sailed before the respondent took 
up the bills of lading and paid the freight. When one day out, fire was 
discovered and the ship and cargo became a total loss. The respondent, 
having refused to pay the freight, this libel was filed to recover the same 
by virtue of certain provisions in the bill of lading which stipulated that 
the prepaid freight was "wholly due upon receipt of the goods into the 
custody" of the libellant, or on the signing of the bills of lading, "the 
ship lost or not lost" Held, that the libellant could recover the full 
amount of the freight 

The American courts have not followed the law of England to the 
effect that freight prepaid by agreement cannot be recovered by the 
shipper and can be collected by the ship-owner in case of the loss of 
the goods, the rule being set out in the leading case of Byrne v. Schiller 
(1871) 1 Asp. Mar. L. Cas. in. On the contrary, the general principle 
of our maritime law is that a contract for the conveyance of goods on a 
voyage is an entire contract, and unless it be completely performed by 
the delivery of the goods at the place of destination, no freight whatever 
is due. Mitsui et al. v. St. Paul Fire & Marine Ins. Co. (1913) 202 Fed. 
26 ; cf . Sieveking, The German Law of Carriage of Goods by Sea, p. 293. 
For this reason, freight paid in advance can be recovered in the event 
of the non-completion of the voyage. The Schooner Arthur B. (1901) 
1 Alaska, 403; Chase v. Alliance Ins. Co. (1864) 9 Allen (Mass.) 311. 
Exceptions to this rule may be made by mutual consent, and such an 
agreement may act as a waiver of any right of recovery for the uncom- 
pleted voyage. The Tornado (1882) 108 U. S. 342; Griggs v. Austin 
(1825) 3 Pick. (Mass.) 20. It seems- to follow that the parties may 
stipulate that the freight shall be prepaid and become wholly due without 
right of recovery in the case of the loss of the ship, thus in effect, by 
agreement incorporating the English doctrine. Portland Flouring Mills 
Co. v. British & F. M. Ins. Co. (1904) 130 Fed. 860. And by "wholly 
due" would be meant a present liability to pay or "payable." Yocum 
Admr. v. Allen (1898) 58 Oh. St 280; Cutter v. Perkins (1859) 47 Me. 
557- The respondent's duty became affixed, therefore, prior to the loss 
of the ship and cargo. 

A. S. B. 

Carriers — Carriage of Goods — Limitation of Liability. — Heuman v. 
M. H. Powers Co. (1916) 162 N. Y. S. 590.— The plaintiff made a con- 
tract with the defendant, a general truckman, to remove some household 
effects. The liability of the truckman was fixed at $50 for the loss of any 
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article together with its contents. It did not appear that the considera- 
tion for such limitation of liability was a lower rate for cartage. One 
night, while the van containing the plaintiff's safe was in the defendant's 
storehouse, some of his employees stole valuable jewelry from the safe. 
Held, that the shipper could not recover more than the stipulated sum 
of $50. Smith and McLaughlin, JJ., dissenting. 

It has been established as a general rule that the common-law liability 
of carriers as insurers may be reasonably limited by an agreement. 
Ranchau v. Rutland R. R. Co. (1898) 71 Vt 142; Wells v. Gt. Northern 
Ry. Co. (19") 59 Or. 165; Mobile & O. R. Co. v. Hopkins (1868) 41 
Ala. 486. In some states a contrary holding is required by statute. 
Davis v. Chicago, R. I. and P. R. Co. (1891) 83 la. 744. Ordinarily it 
has been held contrary to public policy to permit a carrier to contract 
for exemption from the consequences of its own negligence or that of 
its servants or agents. Railroad Co. v. Lockwood (1873) 17 Wall. 
(U. S.) 357; Welch v. Boston & A. R. R. Co. (1874) 41 Conn. 333; 
Chesapeake, etc., R. R. Co. v. Beasley (1906) 104 Va. 788. A few 
jurisdictions have qualified this sound doctrine by peculiar holdings. In 
New York a distinction is drawn between negligence of the carrier 
itself, and negligence of its servants, allowing it to contract against 
the latter but not against the former. French v. Buffalo, N. Y. & E. 
R. R. Co. (1868) 43 N. Y. 108. Later cases go farther, and allow a 
carrier generally to contract even against its own negligence, if its 
intention is clearly and explicitly expressed. Lynch v. N. Y. Cent. & 
H. R. R. Co. (1915) 153 N. Y. S. 633; Jennings v. Grand Trunk R. R. 
Co. (1891) 127 N. Y. 438. But in these cases the shipper is given the 
choice of declaring the value of his goods, and paying a higher rate for 
greater protection, or of accepting a lower rate and lower liability. 
Such a modification of the general negligence rule seems to be well 
recognized. Rose v. Northern Pac. R. R. Co. (1907) 35 Mont. 70; 
Mobile & O. R. R. Co. v. Hopkins, supra. The principal case is a decided 
extension of the rule, for there the contract did not show that the con- 
sideration for the valuation at a fixed sum was a lower freight rate. 
No choice was given. The dissenting judges argued that as there was 
no such choice and as rates were not fixed on the value of the goods, 
the carrier should not be relieved from full liability. The same rules 
of public policy which apply in the negligence cases would seem to apply 
even more strongly in this case. Such contracts are not favored even by 
the New York courts. It is submitted that the dissenting opinion presents 
the stronger view. 

S. J. T. 

Carriers — Passengers — Person Boarding Moving Car without 
Knowledge of Conductor. — Berkebile v. Johnstown Traction Co. 
(1917) 99 Atl. (Pa.) 871.— Without the knowledge of the motorman or 
the conductor the plaintiff claimed to have boarded a moving trolley car 
of the defendant, intending to pay his fare. Before he had paid his fare, 
the car was struck by another car and the plaintiff was injured. Held, that 
a nonsuit was wrongly directed, and that the question of whether or not 



